
 

01/21/09 Regular Meeting 

BOARD OF RETIREMENT 
FRESNO COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION 

 
January 21, 2009 

 
Trustee Present: 
 
Alan Cade, Jr.   
Nick Cornacchia 
Vicki Crow 
Eulalio Gomez 
James E. Hackett 
Steven J. Jolly 
John Souza 
 
Trustees Absent: 
 
Michael Cardenas 
Phil Larson 
 
Others Present: 
 
Ronald S. Frye, Alternate Trustee 
Michael Cunningham, FCERA Member 
Naomi Mugai-Loadholt, FCERA Member 
Thomas J. Tusan, Counsel for Michael Reed 
Michael Weinberg, Counsel for FCERA Member 
Cynthia Kiehlmeier, FCERA Member 
Shari Leibold, FCERA Member 
Irene Sapp, FCERA Member 
Diana Hull, FCERA Member 
Mary Johnson, FCERA Member – via tele-conference 
Ken Hoy on behalf of Delores Hoy, FCERA Member 
Ron Madsen, FCERA Member 
Anita Powell, County Administrative Office  
Les Jorgensen, FCREA 
Jeffrey Rieger, Reed Smith 
Susan Coberly, Senior Deputy County Counsel 
Roberto L. Peña, Retirement Administrator 
Becky Van Wyk, Assistant Retirement Administrator 
Elizabeth Avalos, Administrative Secretary 
 
1. Call to Order 
 

Chair Cade called the meeting to order at 8:37 AM. 
 
2. Pledge of Allegiance 
 

Recited. 
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3. Presentation of Plaque to Steven J. Jolly for his three years of service as 
Chair of the Board of Retirement of the Fresno County Employees’ 
Retirement Association. 

 
Roberto L. Peña, Retirement Administrator, and the Board thanked Steven J. 
Jolly for his three years of service as Chairman of the Board of Retirement and 
presented him with a plaque.  
 

4. Public Presentations  
 

None. 
 

Consent Agenda/Opportunity for Public Comment 
 

A motion was made by Trustee Hackett, seconded by Trustee Souza, to 
Approve Consent Agenda Items 5-13. VOTE: Unanimous (Absent – 
Cardenas, Larson) 

 
*5. Approve the January 7, 2009 Retirement Board Regular Meeting Minutes 
 

RECEIVED AND FILED; APPROVED 
 
*6. Summary of monthly statistics from the Retirement Association Office on 

buybacks, retirement benefit estimates, public service, age adjustments, 
final compensation calculations, and disability retirement applications for 
December 2008  

 
RECEIVED AND FILED 

 
*7. Public Records Requests and/or Retirement Related Information Requests 

from Susan Ryan, Fresno County Federal Credit Union; Gene Braze, 
FCERA Member; Paul Dictos, Paul Dictos Accountancy; Marc Sorondo, 
Source Media; Robert Skowronski, FCERA Member; Diana Britton, Money 
Management Letter; and Mary Burges, FCERA Member  

 
RECEIVED AND FILED 

 
*8. Update of Board of Retirement directives to FCERA Administration  
 

RECEIVED AND FILED 
 
*9. Quarterly Trustee Travel Report and Anticipated Trustee Travel  
 

RECEIVED AND FILED 
 

*10. Comprehensive Annual Financial Report (CAFR) for Fiscal Year ending 
June 30, 2008 

 
RECEIVED AND FILED 
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*11. Fresno County Employees’ Retirement Association Budget Status for the 
period - ending December 31, 2008  

 
RECEIVED AND FILED 

 
*12. Correspondence to John Navarrette, County Administrative Officer, from 

Roberto L. Peña, Retirement Administrator, regarding scheduling a Joint 
Meeting with the Board of Supervisors  

 
RECEIVED AND FILED 

 
*13. Update on IT Roadmap Request for Proposal (RFP) Process and Finalists  
 

RECEIVED AND FILED 
 
14. Discussion and appropriate action on whether FCERA’s Non-Service 

Connected Disability retirement allowances calculation method should 
change and whether FCERA’s policy regarding overpayment of retirement 
benefits should be applied with respect to payments to retirees that were 
based on the formulas FCERA has been using since 2001  

 
Roberto L. Peña, Retirement Administrator, opened discussions by reminding the 
Board that at the November 5, 2008 Board meeting a discussion took place 
regarding the calculation of Non-Service Connected Disability (NSCD) 
allowances using formulas that were included in proposed legislation that was 
vetoed in 2001 by then Governor Davis. These NSCD formulas were not 
included in the County Employees Retirement Law of 1937 (CERL) or in the 
subsequent FCERA settlement agreement that established new benefit formulas 
for service retirement allowances. 
 
Mr. Peña noted that, at the Board’s direction, Administration prepared NSCD 
allowance calculations to determine the impact to each affected member, notified 
all affected members by letter and phone and notified other appropriate agencies 
or organizations as necessary.  
 
Based on Administration’s analysis, 27 members were impacted by this practice 
that resulted in higher NSCD allowances. The amount of additional allowance for 
each member ranges from approximately $7.59 per month to $740.52 per month. 
 
It was noted that this practice was recommended by County Counsel in a letter 
dated October 19, 2001 which concluded that post-settlement disability 
retirement benefits should be computed based on an enhanced formula 
commensurate with the enhanced benefits extended to service retirees under the 
settlement agreement as intended by the parties at the time the Settlement 
Agreement was adopted.  
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Since 2001, FCERA has paid service retirement benefits in accordance with the 
terms of the Settlement Agreement. FCERA also, however, has been using the 
terms of “section 31727.11” and “section 31727.21” [sections 31727.11 and 
31727.21 were the section numbers assigned to the vetoed legislation] to 
calculate NSCD allowances, even though those sections do not exist in the 
CERL and their terms were not part of the Settlement Agreement. 
 
Based on a preliminary analysis by FCERA staff, the use of “section 31727.11” 
instead of “section 31727” appears to have resulted in higher retirement 
allowances. 
 
Attorney Jeffrey Rieger, Reed Smith, stated that, ordinarily, the County and 
FCERA cannot grant, administer or pay benefits that are not authorized by the 
CERL. Because the Governor vetoed AB2063 [the enhanced benefits], “section 
31727.11” and “section 31727.21” never became law and they were not (and 
could not be) adopted by the County. 
 
Further, the terms of “section 31727.11” and “section 31727.21” do not appear in 
the Settlement Agreement. The concept of a disability retirement allowance is not 
even discussed in the Settlement Agreement. It was noted that basic rules of 
contract interpretation preclude an interpretation of the Settlement Agreement 
that would create new NSCD formulas, when the Agreement is silent on the 
issue. 
 
Attorney Rieger stated that Reed Smith is not aware of any legal basis for 
FCERA to pay NSCD allowances in accordance with the terms of the non-CERL 
“section 31727.11” and the non-CERL “section 31727.21”.  
 
Attorney Rieger recommended that, based on a plain reading of the law, NSCD 
allowances for FCERA general members should be based on section 31727 and 
NSCD allowances for safety members should be based on section 31727.2. This 
change should apply to all existing and future NSCD retirees. 
 
Attorney Rieger further recommended that FCERA apply its policy regarding the 
overpayment of retirement benefits with respect to past payments to retirees that 
have been based on “section 31727.11”. 
 
Trustee Souza noted that it is his understanding, as a member of the Board of 
Retirement at the time the Settlement Agreement was adopted, that it was 
intended that the enhanced NSCD benefit be included as part of the Agreement 
and it was an oversight that it was not included. 
 
Discussions, questions, and comments followed regarding the history of the 
Settlement Agreement as it relates to the NSCD retirement benefits. It was noted 
that neither the initial/original legislation nor the Settlement Agreement addresses 
the issue of the enhanced NSCD retirement benefit. 
 



5 

01/21/09 Regular Meeting 

 
Discussions ensued regarding the Board of Supervisor’s (BOS) role in potentially 
re-introducing the code sections to the legislature in an attempt to include the 
enhanced NSCD benefit into law. Attorney Rieger stated that it is an avenue that 
could possibly be pursued and cautioned that, in the event new legislation was 
passed, there could be potential issues related to granting benefits retroactively. 
In addition, Attorney Rieger reminded the Board that it is the role of the BOS to 
grant retirement benefits and the Board of Retirement to administer the benefits. 
 
It was noted that representatives of the County and other employers were invited 
to participate in the discussion; however, none were present to speak on this 
issue. 
 
Trustees Crow and Jolly expressed concern that the NSCD benefits are based 
on code sections that are not in the CERL. 
 
A motion was made by Trustee Hackett, seconded by Trustee Crow, to 
postpone action until a time when Administration could communicate with 
the County and other employer representatives regarding their position on 
seeking legislation in regards to “section 31727.11” and “section 
31727.21”.  
 
At this time the Board heard from FCERA members regarding the hardships and 
legal issues that will be created should the Board elect to reduce NSCD 
allowances to those who were granted allowances based on the formulas in 
question. It was suggested that the Board adopt an agreement that would allow 
the 27 affected members to continue receiving the enhanced NSCD benefit. 
 
The following members addressed the Board: 
 

o Naomi Mugai-Loadholt 
o Cynthia Kiehlmeier 
o Shari Leibold 
o Irene Sapp 
o Diana Hull 

 
Discussions, questions, and comments followed regarding to what extent, if any, 
that the Board of Supervisors were aware of County Counsel’s 2001 opinion to 
compute NSCD allowance based on the sections in question. It was noted that 
Administration has communicated this issue to the current County Administrative 
Officer and it is not known if the current BOS has been informed of the issue. 
 
Anita Powell, Senior Administrative Analyst, County Administrative Office, 
suggested that the Board of Retirement agendize this issue for discussion at an 
upcoming BOS meeting. 
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Discussions ensued regarding the actuarial valuation as it relates to the funding 
of the NSCD allowances. Mr. Peña noted that, although, the NSCD benefit is 
accounted for in the actuarial valuation, the benefit is not fully funded in that its 
liability is amortized over a period of time. Mr. Peña briefly explained the actuarial 
valuation process and noted that, as of December 31, 2008, approximately 
$167,000 in additional payments have been made to members that are receiving 
NSCD allowance based on “section 31727.11”. 
 
Trustee Hackett amended his motion as follows: 
 
To postpone action until a time when Administration could communicate 
with County and other employer representatives regarding their position on 
seeking legislation in regards to “section 31727.11” and “section 31727.21” 
and for Administration to agendize the outcome of the BOS meeting for 
further discussion and consideration.  
 
Trustee Crow withdrew her second and suggested that Trustee Hackett amend 
his motion to include that Administration present this issue to the BOS as soon 
as practical and to take no action as it relates to overpayments or adjustments in 
benefits. 
 
The motion was amended by Trustee Hackett, seconded by Trustee Crow, 
to postpone action on this issue and direct Administration to agendize the 
issue for discussion at the next practical BOS meeting seeking the 
County’s position as it relates to “section 31727.11” and “section 
31727.21”, agendize the outcome of the BOS meeting for further 
consideration and to take no action as it relates to overpayments or 
adjustments in benefits. Administration received direction as follows: 
 

o Notify all affected members by letter of the Board’s decision to 
postpone the issue 

o Notify all affected members of the date that the issue will be 
presented to the BOS 

o Continue calculating NSCD allowances based on the current 
processes 

 
VOTE: Unanimous (Absent – Cardenas, Larson) 
    
RECEIVED AND FILED; APPROVED 

 
 Mr. Peña thanked the FCERA Members for their participation and patience 

during this process. 
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15. Discussion and appropriate action on requests by three members that the 
Board modify the application of its June 18, 2008 decision with respect to 
repayment of overpaid benefits  

 
Roberto L. Peña, Retirement Administrator, opened discussions by reminding the 
Board that during the Final Compensation Recalculation project, staff discovered 
numerous errors in benefit calculations. In some cases, these errors had resulted 
in substantial overpayments of benefits to members over the course of many 
years. 
 
Mr. Peña noted that Staff reached agreements to collect the overpaid amounts 
from some members. However, after several members objected to the 
repayments required under the Board's existing policies, on June 18, 2008, the 
Board decided that, for those members with whom FCERA had not already 
reached agreement, FCERA would only collect the most recent three years' 
worth of overpayments made to the member (plus 3% interest from each 
overpayment until paid).  Further, FCERA would allow members up to six years 
to repay the amounts through reductions to their monthly retirement benefit 
checks. 
 
Staff has reached agreements with most of the impacted members, consistent 
with the Board's June 18, 2008 action.  Three members, however, have asked for 
a waiver or modification of the repayment plan established by the Board, based 
on claims of financial hardship. Mr. Peña reminded the Board to avoid discussing 
specific details of any particular member’s financial information in public. 
 
Attorney Jeffrey Rieger, Reed Smith, stated that whether to grant these 
members’ requests to waive the repayments is within the Board’s discretion and 
noted the importance of maintaining consistency in the application of the Board’s 
policies to the maximum extent possible.   

 
At this time the Board heard from FCERA Members affected by this issue 
regarding the hardships that will be created should the Board elect to not waive 
the repayment of overpaid benefits. 

   
Attorney Rieger recommended that the Board authorize Administration to offer 
agreements to these members to collect the overpayments (plus 3% interest) 
over a longer period of time than the six year limit the Board established on June 
18, 2008 with a goal to work out payment plans that provide FCERA reasonable 
assurance that the amounts owing will be repaid, but without reducing the 
members’ monthly benefit to a level that will cause them financial hardship and 
without deviating materially from the Board’s established policy. 
 
A motion was made by Trustee Souza, seconded by Trustee Crow, to 
authorize Administration to negotiate repayment extensions to those 
members experiencing a financial hardship. 
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On behalf of Delores Hoy, Ken Hoy read a detailed written statement from Ms. 
Hoy stating her position and concerns on this issue and requested that the 
repayment of overpaid benefits be waived at this time in that Ms. Hoy is unable to 
repay any amount due to financial hardship. Mr. Peña noted that Administration 
will work with Ms. Hoy to negotiate a reasonable repayment agreement. 
 
VOTE: Yes – Cade, Cornacchia, Crow, Gomez, Hackett, Souza. No – Jolly. 
(Absent – Cardenas, Larson) Motion Passed. 

 
RECEIVED AND FILED; APPROVED 

 
16. Discussion and appropriate action on FCERA Retiree Handbook presented 

by Becky Van Wyk, Assistant Retirement Administrator  
 

Becky Van Wyk, Assistant Retirement Administrator, opened discussions by 
stating that the Board had the opportunity to review the Retiree Handbook that 
excludes information relevant only to Active members. The handbook attempts to 
focus on the needs of the Retired members. It was noted that, at the direction of 
the Board, the handbook was forwarded to the Fresno County Retired 
Employees Association (FCREA) for comments. Ms. Van Wyk recommended 
that the Board authorize Administration to move forward with printing and 
distribution. 
 
General discussions ensued regarding the content of the handbook and it was 
noted that that if any statement in the Retiree Handbook is in conflict with the 
law, the law prevails. 
 
A motion was made by Trustee Hackett, seconded by Trustee Crow, to 
accept the Retiree Handbook as presented. 

 
Les Jorgensen, Fresno County Retired Employees Association, expressed his 
concern that page 14 – section 14.1 Health Benefits – is unclear in that it reflects 
that “Retiree health benefits” are non-vested. It was suggested that the statement 
immediately following the “14.0 Health Benefit” title should be moved to 
immediately follow the section 14.1 title. The Board agreed. 
 
Mr. Jorgensen requested that the “ undistributed earnings formulas/tables” noted 
in the Settlement Agreement that indicate the amount of future increases to the 
Settlement Health Benefit be included in the handbook. 
 
Attorney Jeffrey Rieger, Reed Smith, stated that, without the full context of the 
Settlement Agreement, the tables can become misleading and recommended 
against adding the information to the handbook. Mr. Rieger suggested adding 
references to the Interest Crediting and Undistributed Earnings Policy and the 
Settlement Agreement. 
 
Discussions ensued regarding the purpose of the Retiree Handbook and it was 
noted that it is informational only and that the information contained in the 
handbook is reasonable. 
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Trustee Hackett amended the motion, seconded by Trustee Crow, as 
follows: 
 
To Approve the Retiree Handbook with noted change to Section 14.0 Health 
Benefit. 
 
VOTE: Yes – Cade, Cornacchia, Crow, Gomez, Hackett. No – Jolly, Souza. 
(Absent – Cardenas, Larson) Motion Passed. 

 
RECEIVED AND FILED; APPROVED 
 

17. Discussion on correspondence from the Segal Company explaining the 
Employer Normal Cost Contribution Rates for General Tiers 1, 2, and 3 as 
requested by the Board on December 17, 2008  

 
Roberto L. Peña, Retirement Administrator, opened discussions by reminding the 
Board of its prior request for an explanation as to why the employer Normal Cost 
contribution rates for the Regular only benefit (i.e., excluding the Settlement 
benefit) for General Tiers II and III are higher than that of General Tier I. It was 
noted that the Normal Cost is the amount of contributions required to fund the 
level cost allocated to the current year of service. 
 
Mr. Peña noted that Administration had received a written explanation from 
FCERA’s Actuary, The Segal Company (Segal), indicating the primary reason 
the Normal Costs for the Regular benefits are higher for General Tiers II and III is 
that these tiers provide a more valuable benefit when compared to the General 
Tier I (excluding the enhanced benefit). Also, the higher Normal Cost for General 
Tier II members can be explained by the higher average entry age of the 
members in General Tier II. 
 
The Normal Cost for Regular benefits are higher for Tiers II and III because they 
provide a better benefit than Tier I at almost all retirement ages. For Tier III this is 
offset somewhat by the use of a three year final average salary. 
 
There is a substantially higher average entry age for members in Tier II when 
compared to Tier I. The higher entry age together with the higher level of regular 
benefit explain why the Normal Cost for Tier II is higher than the Normal Cost for 
Tier I. 
 
Trustee Jolly raised concerns that the County cannot adopt a new tier that will 
have higher costs without first conducting an actuarial study and noted that, 
according to the explanation provided by Segal, Tier III should be rendered 
invalid in that it is more a expensive than Tier I. 
 
Mr. Peña stated that the concern of Trustee Jolly had been raised in the past and 
noted that FCERA Administration had suggested to the County to consider 
conducting a study to determine the costs of the proposed tiers. Mr. Pena stated 
that the County, after receiving advice of Counsel, decided not to pursue an 
actuarial study.  
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Mr. Peña cautioned the Board that the Segal explanation strictly relates to the 
Regular benefit and does not include the costs of the Settlement Agreement and 
noted that it is possible that the Board of Supervisors decision to not conduct an 
actuarial study is based on Tier III having a lower cost than Tier I when 
combining the cost of the Settlement benefits. 
 
Trustee Jolly expressed his concern that without an actuarial study, the 
determination of costs cannot be established. 
 
Attorney Jeffrey Rieger, Reed Smith, noted that G.C. §7507 requires public 
employers to publish the costs of an increase in benefits prior to making a 
decision to implement a higher benefit. It was noted that it is not immediately 
clear whether G.C. §7507 distinguishes the costs of a new benefit between 
regular costs or total costs. 
 
Discussions ensued regarding the County’s obligation, if any, to conduct an 
actuarial valuation prior to implementing a new benefit tier. Trustee Jolly noted 
that, in addition to implementing the County’s retirement benefits, it is the 
responsibility of the Board to insure that benefits are administered according to 
law. 
 
Trustee Jolly requested that the Board direct Administration and Counsel to 
analyze this issue as to whether the Board of Supervisors adopted Tier III 
according to the law. 
 
Mr. Peña noted that a portion of G.C. §7507 indicates that “future annual costs 
includes, but is not limited to, annual dollar changes for the total dollar changes 
involved when available, as well as normal costs on any change in accrued 
liability”.  
 
Discussions, questions, and comments followed regarding the responsibility of 
the Board of Retirement to pursue further analysis on the decision made by the 
Board of Supervisors to implement Tier III. Trustee Jolly noted that the Board of 
Retirement has a fiduciary responsibility to follow through in that the Actuaries 
explanation indicates that Tier III may be more expensive than Tier I over time. 
 
Trustee Crow noted her opposition to the direction, stating that the Board should 
share the information with the County giving them the opportunity to expand on 
the issue and to provide the costs of the adopted Tier III. General discussions 
ensued. 
 
Mr. Peña suggested that the Board direct Administration to request that Segal 
update their explanation of costs to include the costs of the Settlement 
Agreement benefits prior to providing the information to the County. The Board 
agreed. 
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The Board directed Administration to share the revised report with the County 
referencing the Board’s concerns about the requirements of G. C. §7507 and the 
process the County followed in adopting Tier III. 
 
For the record, Trustee Hackett noted his opposition to the direction. 
 
RECEIVED AND FILED 
 
Roberto L. Peña, Retirement Administrator, pulled Closed Session Agenda Items 
18.A.1. and 18.C. as there was nothing to discuss.  

 
18. Closed Session:  
 

A. Conference with Legal Counsel –  Actual  Litigation  - pursuant to G.C. 
§54956.9(a)  

 
1. Fresno County Employees’ Retirement Association  v. Public 

Pension Professionals 
2. North Central Fire Protection District v. Fresno County 

Employees’ Retirement Association 
3. Marsha Stallman v. Fresno County Employees’ Retirement 

Association 
 

B. Conference with Legal Counsel – Consideration of whether to initiate 
litigation, pursuant to G.C. §54956.9(c) – one potential case. 

 
C. Discussion of confidential member information – This closed session agenda 

item relates to Item No. 15 above. During the discussion of that agenda item, 
FCERA members may wish to present to the Board personal information they 
believe is confidential under Government Code section 31532. The Board 
may go into closed session pursuant to G.C. §§ 31532 and 54957(b), and 88 
Op. Atty Gen. Cal. 16 (2005) to consider such confidential information. 

 
D. Conference with Real Property Negotiators – pursuant to G.C. §54956.8 

 
Property: 1713 Tulare Street, Fresno, CA 93721 
Agency Negotiators: Brian Decker of Colliers Tingey 
Negotiating Party: Any potential qualified buyer 
Under Negotiation: Price and terms of sale 

 
19. Report from Closed Session 
 

18.A.1. Pulled. 
18.A.2. Nothing to Report. 
18.A.3. Nothing to Report. 
18.B. Decision – To not pursue further collection procedures, including 

litigation, against Mary Ann Smith. M-Crow. S-Cornacchia. Yes – 
Cade, Cornacchia, Crow, Jolly. No – Gomez, Hackett, Souza. Absent 
– Cardenas, Larson. Motion Passed. 

18.C.  Pulled. 
18.D. Nothing to Report. 
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 Trustee Crow departed at 12:41 PM. 
 
20. Report from FCERA Administration 
 

Roberto L. Peña, Retirement Administrator, reported on the following: 
 

1. The FCERA Retirement Handbook is in final printing and will be 
distributed early February. 

2. The Board Communications Packet contains information on the upcoming 
CALAPRS Principles of Pension Management Course. 

3. The information on the upcoming SACRS Spring Conference 2009 has 
been distributed. All travel requests need to be submitted to Elizabeth no 
later than January 30, 2009. 

4. Pat Srisukwatana, Becky Van Wyk and Roberto L. Pena met with three 
firms that submitted responses to the IT Roadmap RFP. A selection will be 
made the afternoon of January 21, 2009. 

 
21. Report from County Counsel 
 

Susan Coberly, Senior Deputy County Counsel, had nothing to report.  
 
Attorney Jeffrey Rieger, Reed Smith, briefly reported on an Attorney General 
Opinion regarding financial conflicts of interest. A summary of the opinion will be 
agendized on the Consent Agenda of an upcoming Regular Board Meeting. 

 
22. Board Member Announcements or Reports 
 

The Board Members requested and received clarification on the travel request 
procedures on the upcoming training seminars. 

 
There being no further business, the meeting adjourned at 1:09 PM.  
 
 
 
Roberto L. Pena 
Secretary to the Board   


